Introduction
The 1990s saw an incredible revolution of international criminal justice that broke decidedly with the past of impunity for the most horrific crimes imaginable. Within only a few years, a previously considered utopia became reality: with a number of ad hoc courts and the permanent International Criminal Court (icc) in the Hague, supranational judges were provided with jurisdiction and courtrooms and started convicting state leaders for crimes committed in other, sovereign jurisdictions. Although these developments had their roots in previous developments -most notably the prosecutions that took place after the Second World War1 -and could build on that legacy and their experiences, the ambitions in the 1990s were unprecedented both in geographical and moral scope. Nothing less than universality became the ethos and pathos of international criminal justice. This developed not only as a field of law, practice and studies, but also as a way of thinking along the lines of cosmopolitan thought. The logic that ensued was that the international sphere should no longer be conceptualized as a spatiality of bordered sovereign territories in which states and their leaders could have their relative freedom from one another. Instead, the world should be understood as a cosmos, as a unity innate to humanity as a whole,2 within (or over) which a global judicial authority could condemn and punish for what was universally wrong. Norm entrepreneurs from many parts of the world and society joined forces to create a sense of need and urgency, and, with that, a momentum to break through deeply engrained understandings of state sovereignty and jurisdictional immunity in international law and relations. Although the icc by no means works as a perfect instrument, considering that indeed there now is a threat for those in power that they may be held accountable for their actions one day, the development of international criminal justice can easily be considered a huge success. Indeed, compared to only a few decades back, there is now more attention and wider condemnation not only for atrocities that take place elsewhere but also for the lack of action to intervene and punish those responsible. Moreover, the laws on state sovereignty and jurisdictional immunity have opened up here and there to allow legal proceedings against norm violators. There are international courts and tribunals as well as national judicial systems that act against foreign and own (previous) leaders. And a new field of studies that sparked an immense and still increasing amount of interest, Master's programs, PhD positions and academic journals dedicated to it. How is it possible then that the quintessential exponent of this development, the icc, is hardly ever seen in such positive light or celebrated as a great success?
On the contrary, the legitimacy of this permanent international criminal court in the Hague is increasingly challenged. These challenges include that the Court and its prosecutorial office are continuously the object of legal and political criticism. There is a discrepancy between what victims hope to find in terms of justice and what the Court is able to offer; the accession to the Rome Statute, the icc's founding treaty, has come almost to a standstill. Year after year, tensions between African and 'Western' states intensify during the annual Assembly of States Parties (asp) diplomatic conventions.3
A number of states (such as Kenya, Namibia, Burundi and South Africa) take active preparations to leave the Court, and may, in their calls upon other states to follow suit, unleash an undermining chain reaction. And the African Union meanwhile adopted several anti-ICC resolutions,4 is exploring the feasibility of a plan to withdraw collectively based upon a decision taken in the au Summit of January 2017,5 and continues to welcome one of the icc's 3 Most notably around the issues of cooperation and the prudence and legality of prosecuting heads of state, particularly with regard to the Kenya situation and icc members states that welcome Sudanese President Omar al-Bashir, as well as with regard to discussions on the icc's alleged anti-African bias. 4 In particular, the resolution by the au that au Member States should not cooperate with the icc regarding the indictment of Sudanese President Omar al-Bashir, Decision on the
Meeting of African States Parties to the Rome Statute of the International Criminal Court (icc)
(Assembly/AU/Dec.245(XIII) Rev.1), adopted on 3 July 2009; and the decision by the au to adopt the Malabo Protocol, which provides for immunity from prosecution before the African Court of Justice and Human Rights for sitting heads of state and other senior officials, Decision on the Draft Legal Amendments (Doc. Assembly/AU/8(XXIII)), adopted on 27 June 2014. 5 At the January 2017 Summit, the au adopted its 'icc Withdrawal Strategy' , which entails developing a strategy to withdraw from the icc collectively as well as contains a number of proposed amendments to the icc Statute. The adopted texts has not officially been shared on the au website at the time of writing, but advanced drafts of the decision and the annexed withdrawal strategy are available here: https://www.hrw.org/sites/default/files/ supporting_resources/assembly_au_draft_dec._1_-_19_xxviii_e.pdf, and https://www.hrw .org/sitesdefault/files/supporting_resources/icc_withdrawal_strategy_jan._2017.pdf, accessed on 12 February 2017.
de Hoon international criminal law review 17 (2017) 591-614 594 most prominent indictees, the Sudanese President Omar al-Bashir, to its highprofile summits, provoking the icc recently to ask the un Security Council to act against these states that host rather than extradite Bashir. The loss of legitimacy of the Court is worrisome. Justice mechanisms, including criminal law trials, function only by the grace of legitimacy. Without it, justice is not recognized as such, nor accepted, and the exercise becomes futile. But it is exactly this legitimacy that is fundamentally challenged by those whom the Court seeks to champion and by states that have in the past fought to create the Court. This is problematic: foremost because the Court has the potential to contribute in very important and even essential manner to the promotion of respect for and enforcement of human rights and international peace and security.
Western states and the icc itself often respond with annoyance to the critique and mostly try to refute or nuance the criticism and explain the blessings of the Court yet again. This is partly understandable: the criticism by African states cannot always be separated from the self-interest of leaders such as Bashir. Notwithstanding, it is misguided and unfair to dismiss the critique from victims and African communities and states as mere misunderstanding or propaganda for criminal leaders. The critique goes deeper than that, and is rooted in i) an oversimplification and unhelpful generalization of what justice means for different people and societies in different conflicts and circumstances and the related inability to 'deliver' justice in a one-size-fits-all and top-down manner, and ii) a misconception of what a criminal trial is able to do and not do. Moreover, they are iii) exponents of a misunderstanding that international criminal justice is and could in some way be detached from political decisionmaking, choice and prioritization.
This article delves deeper into these roots of critique to get a better picture of the problem that underlies the manner in which international justice is administered and relates this to the more fundamental problem of a denial of the inherent politics of international justice that comes with its predominantly legalist conceptualization. It moreover offers some reflections on how to try and move beyond: strengthening the legitimacy of the icc by reconceptualising international justice, matching expectations to what the icc can and cannot do, and work towards policy decisions and scenarios that better meet the needs of those that are affected by mass atrocities.
2
Oversimplifying 'Justice'
The founders of contemporary international criminal justice generated a field of law that is rationalized around the idea that recognizes both the individual and humanity as a whole as requiring protection by the international legal order. In order to do that, they had to break through assumptions and structures of an international legal order that is predominantly constructed around state consent and maintains a high reluctance against supra-state authority. The new international legal order, which has increasingly recognized the individual, peoples and humanity since particularly the Second World War (although this development started before), empowers individuals to file claims and be recognized as victims at international institutions. It moreover commissions such international institutions (and for example its prosecutors) to act on behalf of humanity, in the fight against serious breaches of the international legal order; or, put in moralistic terms, to stand up for the good in the fight against evil. However, conceptualizing humanity as a whole, and individuals as its proxies and members, assumes that what is articulated as right and wrong is universally applicable; that what is good and evil can authoritatively be distinguished and function as the foundation of global law enforcement. In reality, however, this assumption is problematic and encounters much discussion. This is usually not much of a problem when discussions remain in the abstractness of generalities, i.e. that crimes against humanity, wars of aggression and gross human rights violations for example are condemnable. But when it becomes more concrete, namely in considering whether particular behaviour indeed qualifies as such serious violations and crimes, fundamental disagreement appears on what is and should be understood to be within the scope of such norms, on whose violations are worse and at the root of the conflict or instead a response to the other, legitimate for one or another reason, and so forth. Indeed, this was the legitimation of sovereign immunity to begin with, responding to the problem that cross-boundary judicial interference in one another's affairs leads to conflict and even war because norms differ between societies and perceptions of reality between any adversary.
The rationalization for the development of the rules, procedures and courts that make up international criminal law is that they aim to provide the means through which people (and society at large) can find justice when norms are violated. However, it is usually unclear what is meant by 'justice' because it carries in itself also a variety of assumptions. In legalist international criminal justice discourse, 'justice' is often assumed to be an objective notion: a determinable and universal ideal that can be 'done' and even 'delivered' , in particular, through a criminal trial. An understanding of 'justice' as an objective notion suggests that justice means the same thing for different people and societies.6 However, social psychological research as well as research in communities that are affected by mass atrocities shows that justice is inherently subjective, and that social psychological and cultural differences as well as diverse historical, political and social contexts prevail regarding what is considered justice, for whom, by whom, how to choose one interpretation of justice over another, and whose justice is taken into consideration at the cost of another's.7 And therefore, externally with regard to different contexts and circumstances between societies, and internally with regard to differences among people within any affected society, different needs and wishes exist as to what would contribute to a satisfactory degree of justice for what was done to them. This can vary between, for example, criminal accountability for perpetrators, truth-seeking and fact-finding to have an authoritative historical account, reparations programs to help victims overcome the consequences of abuse such as through restitution, compensation, rehabilitation and memorialization, and institutional reform, each of which comes in various forms and aims at a number of objectives such as coming to terms with the past occurrences, preventing future violence and placing blame where this is due.8 Importantly, rather than seeing these mechanisms as alternatives, combining a number of these mechanisms usually better addresses the needs of the affected societies and the particular circumstances involved.9 These ways of addressing mass violence, in and outside of criminal courts, are often described as mechanisms of 'transitional justice' . Transitional justice is meant to capture that these mechanisms seek to aid affected communities come to terms with the conflict ('justice') in a period of transition, moving from conflict to whatever lies beyond in terms of a stable post-conflict society.10 Yet, recently, transitional justice is also increasingly recognized not only as a normative instrument addressing a state's or individuals' conduct in conflict and as such as instrument of retribution or deterrence, but as an important component of human security, focused on fostering peace and security on the ground.11 Importantly, there is not one, generalizable way to accommodate the justice needs of all affected people: not by means of criminal accountability, nor by any other mechanism. Instead, different situations require different mixtures of various mechanisms to try and respond to victims' needs. Since the meaning of justice inherently means different things to different people, the assumption of an objective meaning of justice seems therefore obviously flawed. Moreover, the thereupon built assumption that a one-size-fits-all solution from a court in The Hague can address such varied needs and can 'deliver justice' , from the outside, in a top-down manner and by means of criminal accountability, seems likewise problematic. To understand what justice needs the affected community concerned has, inherently and logically requires careful listening, to continue doing so throughout the post-conflict period and to tailor any action to suit those needs, also when they change. Part of that ongoing dialogue should be to question the role of law, and international criminal trials in particular. More concretely, those involved should critically assess whether and in what ways criminal accountability contributes to the justice needs of the affected community concerned, and how trials should best relate to other transitional justice mechanisms in the particular situation at hand.
Instead, the 'legalist' logic that tends to prevail in international criminal justice reinforces a rather unhelpful discrepancy between the utopian ideals that international criminal justice is believed to be able to bring and what it actually can contribute. In the legalist understanding, law is considered to be something external to politics, where 'law' is popularly understood as a neutral set of rules that places bounds on the acceptable limits of state behaviour, and 'politics' as the realm of the unrestrained free will of states.12 The logic goes that whereas committing atrocities within state borders was once unrestrained because they were shielded from outside interference, international criminal law limits the space of (bad) politics through means of (good) law. This presumes that politics is something that can be suspended by a neutral rulebook providing what is 'justice' and not. However, what 'justice' means, for whom and in what form, remains deeply contested, and this fundamental disagreement cannot be resolved by merely using the language of law and treating it as an objective notion. It instead requires an acknowledgement of the inherent political nature of seeking 'justice' for those affected by atrocities. This therefore requires a more complex understanding of law and politics than legalism tends to portray.13 In its justification for existence, the icc and its proponents have created unrealistically high expectations of what a court in The Hague can do in terms of addressing atrocity crimes throughout the world and ending impunity for them.14 Credos like 'ending impunity' and 'delivering justice' would never be found credible in a domestic criminal law system, since all criminal law can do is strive after reducing impunity and contributing to feelings that justice is served, in close cooperation with other enforcement and support systems that aid these causes too. With the added complications that the transnational space brings, such strange and utopian promises should have no place in international criminal law.
If the 1990s were characterized by great zeal for international criminal law's potential, that was able to spur an unprecedented revolutionary momentum in realizing a body of law that prosecutes and holds accountable those that commit the worst imaginable atrocities, the time is now ripe to scrutinize the normative foundations of the project. What is needed now is a more reflective understanding of the politics that international criminal law interacts, represents and reproduces; to engage with the critique seriously and consider what it can and cannot do; and on that basis manage and adjust expectations to a realistically achievable level. Rather than veiling in legalist assumptions the political realities that international criminal justice cannot escape, and rather than imposing its own creations of universal justice, international criminal He observes that 'the problem of goals' of international criminal law lies in their overabundance and therefore impossibility to achieve all, the tensions that come from the incompatibility of these goals, and the competence that a judicial court has in setting an accurate historical record. courts and tribunals should instead consider thoughtfully and earnestly their limitations, and through it, come to an appreciation of what they can bring.
The Limitations yet Seemingly Unlimited Objectives of the Criminal Trial
What they can bring is, in principle, trials against alleged perpetrators of international crimes, on the basis of international criminal law, where courts have jurisdiction. However, while international criminal trials may contribute importantly to social repair of affected communities, they also have a number of important limitations, particularly on the international level.
One of these limitations is that mass violence is usually characterized by large numbers of actors who directly or indirectly profited from the events, bystanders that did not intervene or even cheered the violence on, those who elected a war criminal to represent them, and other (international and national) actors that contributed to the violence.15 Yet, while criminal law allows prosecution of various different types of actors, the wider group of actors (such as those that looked away, those that voted or otherwise helped the perpetrators into their powerful positions, geopolitical factors that allowed the occurrences unfold in one and not another way) usually cannot be held responsible for their roles in the violence through a criminal trial, but may well be relevant factors to address in the healing process of societal repair. Moreover, the practical reality of international criminal trials is that due to, for instance, limited resources, the difficulty of obtaining sufficient and reliable evidence, limited jurisdiction, and the difficulty of obtaining custody over the individual concerned, prosecutorial selectivity must single out a relatively very small number of the far more numerous perpetrators that will face a trial.
Because criminal trials by themselves are very limited in their ability to address the more complex reality of the conflict's consequences and postconflict transition, and without them, transitional justice also tends to miss a crucial component, transitional justice scholarship shows the need for a multi-dimensional approach. However, rather than integrating with other transitional justice mechanisms in a more holistic approach to mass violence and viewing the criminal trial not as starting point but as part of a pallet of options that each serve different and complementary societal needs, international practice shows that, instead, criminal trials try to include elements into the trial that conceptually fit uncomfortably with what a criminal trial is able to provide. Thereby, the objectives that a trial is associated with (and thus the expectations for it) are stretched in too many directions. For example, not only are trials supposed to aid retribution for the committed crimes and prevention for future crimes, they also are expected to have expressive value, serve symbolic purposes as well as historic truth-telling and didactic purposes. Or as Ruti Teitel raises, to what extent is international criminal law supposed to simply represent past wrongdoing and to what extent it is intended to be transformative of that past wrongdoing?21 As Damaška observed, 'the problem of goals' of international criminal law lies in their overabundance and therefore impossibility to achieve all, the tensions that come from the incompatibility of these goals, and the competence that a judicial court has in achieving such ambitious goals.22 Much has been written about the limitations of international criminal trials in terms of retribution and prevention. With regard to retribution, many scholars assert that prosecutions of merely a few individuals could never be sufficiently vengeful in relation to the sheer scale and gravity of the crimes that were committed,23 that retributive sentiments may actually prove counterproductive and disruptive to the restoration and maintenance of peace,24 or that retribution would be barbaric.25 Likewise, there is much critique on the preventive value of international criminal trials. Immi Tallgren concluded that whatever logical inconsistencies, behavioural uncertainties, or practical difficulties national systems face with 'ordinary' criminality, trying to fit these theories to the international criminal justice system 'multiplies them exponentially' .26 She holds that '[t]he basic pre-conditions for the effectiveness of the mechanisms according to the prevailing theories either do not exist or remain unfulfilled. The efforts to make them fit any current empirical examples seem out of place, artificial, even ridiculous, falling into the fictive, rhetorical universe of international speech situations' .27 Deterrence research has found that there is evidence of a link between the certainty of punishment and crime rates.28 This is extremely low in case of international crimes due to the Although thus problematic, international trials are equated with justice for exactly those purposes: their retributive ability to punish as a reckoning for a committed wrong and provide redress for the victims of the crime and society at large, to strive for justice, and (thereby) maintain order in society;31 and their ability to prevent others to commit crimes (general prevention) and to prevent the same offender to commit more crimes in the future (special prevention).
In addition, as Teitel explains, accountability trials are also considered to be part of a broader international commitment to human security, and as such aimed at fostering peace and security. the wider goals of peace and justice through its communicative or expressive function. In the expressivist rationale, the international criminal trial serves to record 'the truth' and declare it to the world.33 Mark Drumbl notes that expressivism claims as central goals the creation of historical narratives as representations of 'truth' and their pedagogical dissemination to the public.34 The goal of punishment then is to proactively embed the normative value of law within the community.35 On the one hand this aims at setting or articulating values for the international society at large, and on the other it aims at those that have been affected by the crime directly.
There are a number of problems to note with regard to this set of objectives, such as the difficulty of articulating universal values in a pluralist world (compare with the justice discussion above) and the danger that this expressive goal of the trial becomes a persuasive one, or even coercive project, in favour of one particular conception of justice that does not necessarily coincide with what is perceived as just for those involved.36 The idea is that through the expressivist, didactic and historical truth-telling functions, the international criminal trial aims to enable a wider community, consisting not only of the victims, but also perpetrators, bystanders and not directly affected individuals, to know what happened and why and on that basis recreate the conditions of viable social life.37
However, including historical, political and educational objectives into the trial also complicates further the already complex process of prosecuting individuals for atrocity crimes. A didactic and expressive function relies on what 33 For an analysis of the trials of the Nazi leaders Eichman, Demjanjuk, Barbie and Zundel as show trials and how these trials tried to do justice to both to the defendants and to the history and memory of the Holocaust, the narrative is that is disseminated. The Court therefore needs to be able to set such a historical record, through which right can be distinguished from wrong, individuals are indicated as responsible, and victims recognized. However, a criminal trial as means to set a historical record is problematic because historical truth-telling and establishing criminal accountability require contradicting rationales. Legal and historical truths are far from identical. Historical truthtelling demands a widening of the context so that it can include larger systemic factors such as political, social and economic structures that provided the setting and conditions in which the mass violence took place.38 Instead, the legal procedure seeks to exactly exclude such factors and reduce occurrences down to single events, tangible conduct, and perpetrators against whom evidence is available. The wider the scope of a trial becomes, the more complex it becomes for the trial to grasp it in terms of the accountability of the individual in the dock. On the other hand, the narrower the focus, the less the trial would provide any profound historical and contextualized understanding of the situation and its structural causes and effects. Rather than achieving both the objectives of criminal accountability and the setting of an authoritative historical narrative, the legal process inevitably distorts the wider context of what has occurred by reducing facts and circumstances down to the particular events that make up the particular criminal charge of the particular individual that is in the dock. The rationale behind the criminal trial's individualization of guilt is that it is based on the assumption that accountability of a few individuals promotes group reconciliation, while collective responsibility would produce the opposite effect. Historical truth-telling is based on the contradicting assumption that bringing out systemic factors and placing occurrences in their wider context promotes societal repair and reconciliation. The criminal trial therefore presents the perpetration of international crimes as induced by a small group of 'most responsible' while often a historically more accurate account provides that such policies enjoyed widespread popular support.39 Fusing the objective of historical truth-telling into the criminal trial thereby not only raises false expectations that both the objectives of criminal accountability and creating an authoritative historical narrative can be met in the setting of a criminal trial, they also undermine one another in the process of trying to accomplish this fusion. This is merely one example that warns against attaching too many objectives to the international criminal trial. Other examples of tensions between 38 Koskenniemi, supra note 23, p. 14. 39
Damaška, supra note 14, pp. 332-333. assumptions that underlie the expectations of international criminal trials include, for instance, trying to meet the needs of victims in a trial that is instead conceptualized around finding guilt for a perpetrator; producing/presenting 'universal' values and standards while also meeting the particular needs of the victims of the particular conflict at hand; and spending large resources on expensive trials while victims may feel that distributive justice through economic incentives or rebuilding their broken homes is a higher priority and more effective for societal repair. Different mechanisms serve different objectives and address different needs that victims of mass violence may have. Each conflict and each society is unique, and therefore each approach to address an occurrence of mass violence must also be unique in the way it balances different mechanisms. International criminal trials try to include elements of different mechanisms into the trial, to in that way address various justice needs in a coordinated because centralized manner. Yet this misunderstands and overestimates what a trial is able to do and not do. Neither of the various objectives and justice needs in principle and generally overrides another, but should not be confused with each other either. This ill-serves the needs of the victims, as well as undermines the legitimacy of the trials and courts because these in turn are unable to meet the unrealistic expectations thus raised. This is also what Darryl Robinson points to when he discusses how the icc's contradictory assignment allows the icc to be criticized for always breaching one of its contradictory expectations.40
International Criminal Trials are (also) Political
Managing post-conflict situations through justice mechanisms thus requires i) choices and prioritization of needs and interests from various actors and on various levels (individual victims, affected communities, the state(s) involved, the region, international community, humanity), and ii) decisions on which transitional justice mechanisms can contribute to post-conflict societal repair. Addressing these varied and complex justice needs is thus a highly complex political decision-making process.41 In that process choices are made through which a narrative is produced, victims are recognized, root causes are identified, and those responsible may be held to account, in whichever form. 'Doing justice' is therefore itself an instrument of fighting an enemy and legitimizing a regime, whether it be a former one or new. However, importantly, although these processes are (also) political in essence, this does not preclude their legal character. Contrary to legalist assumptions that understand trials as either legal or political, there is no reason why a judicial process that results from political choice cannot and should not be held in accordance with rules and procedures that aim to protect the independence and impartiality of the judicial process, and provide rights to the defendant.42 A legal process that recognizes that it is also a reflection and enactment of a political process is therefore not necessarily an extra-legal political sham trial. To a certain extent, any court and any trial is 'political' by which I mean that they involve questions of social power, legislative choice, prosecutorial discretion, and judicial interpretation.43 However, international criminal trials are particularly political. The facts, causal relations and contexts are usually highly contentious in the cases that land before these judges. What these facts are and how they should be understood will usually form part of the conflict that is adjudicated. As the court needs to consider them, the court cannot avoid but take at least some political stance.44 Yet this does not mean that such deliberations cannot occur in accordance with the rules of judicial interpretation and other legal procedural guarantees. Although they are also legal processes (if indeed observant of the legal rules of the game), international criminal trials are however also a space in which politics occur and materialize rather than a space liberated from politics, as international criminal tribunals and their advocates often would have us believe. That these trials are 'political' is not because they would merely reflect political forces or lack legal foundation, but because they are a space in which priorities of what should be adjudicated in the eyes of the world and in pursuit of 'global justice' are enforced and because they are a space in which the Court hears contested narratives and decides what narrative to endorse, notwithstanding the requirement (and prudence) to do so in 42 See Nouwen and Werner, supra note 7, pp. 944-946 for a discussion on a similar use of the political, connecting this to Carl Schmitt's friend-enemy distinction and Otto Kirchheimer's definition that the political nature of a trial does not necessarily preclude its legal character but instead to use the integrity of the legal system for a political fight, Otto Kirchheimer, Political Justice. accordance with legal rules and principles.45 Moreover, as Nouwen and Werner explain, the point of a (political) trial is not to dismiss law as irrelevant, but rather to embrace the legal realm and use its independent and impartial image to legitimate the Court's cause and struggle, using the integrity of the legal system for a (political) fight,46 which is deemed to be the fight worth fighting for the good, condemning what is evil.47 Take for example the 2016 Al Mahdi case at the icc, the first trial in which the icc convicted an individual for destroying cultural heritage, the mausoleums in Timbuktu.48 The choice of the icc to take this case to court is remarkable: it is a signal that not only physical harm to people is grave enough for the Court, but also destruction of property: cultural heritage. This is understandable, because what is addressed is that destruction of cultural heritage is usually part of a policy of cultural cleansing, contributing to a wider policy of ethnic cleansing, of destroying the identity of a group and persecution, as it was here in Mali. We have also seen this in many other conflicts, such as in Syria, Iraq and Afghanistan. There, the icc was unable to act against the perpetrators. But here, where Al Mahdi is caught on video committing the acts he is accused of and admitting his guilt, the icc could, and so it did. The icc thereby did much more than merely convict the individual concerned. It also signalled to the world that this too is an international crime that the Court will act on if it gets the chance.
Al Mahdi is also suspected to have committed murder, rape and torture, yet was not prosecuted for those crimes. The Court did not explain why. We can only speculate that the icc does not have sufficient evidence to make this case, or that abstaining from prosecuting him for these counts was part of the plea bargain, perhaps in exchange for his remarkable call upon others during his trial not to destroy cultural heritage. What this case illustrates is that the obviously political nature of the Court's decisions can be perfectly justifiable. The Court can argue that in light of the many Islamic fundamentalist destructions of cultural heritage it was important to prioritize this case, particularly since the video evidence and admission of guilt made the case so easy and expeditious. They can also show through this case that being political does not mean that the Court cannot simultaneously uphold judicial impartiality and
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See also Simpson, supra note 43, p. 11. 46
Nouwen and Werner, supra note 7, p. 946. 47
See also Marieke de Hoon, 'The icc's Al Mahdi Case is (also) a political trial, and that is fine!' , ejil Talk!, 31 August 2016, available at http://www.ejiltalk.org/the-iccs-al-mahdi -case-is-also-a-political-prial-and-thats-fine/#more-14533. independence and conduct the trial in accordance with the highest legal standards. In other words, the Court had the perfect opportunity to demonstrate that its inherent political nature as one Court in a world full of atrocity crimes requires choices and priorities does not take away its legal nature as court of law. But it shied away from doing so and from explaining its choices, although perhaps it is moving into this direction? Namely, in its September 2016 policy paper, the icc's Office of the Prosecution (otp) explains some aspects of its case selection and prioritization policy for the purpose of 'clarity and transparency' . The most remarkable aspect of this policy paper is that the otp indicates that it will give particular consideration to crimes that are committed by means of or that result in the destruction of the environment, the illegal exploitation of natural resources or the illegal dispossession of land.49
After Chief Prosecutor Fatou Bensouda announced at the commencement of her term that she would address the issue of wartime sexual crimes as they are underprosecuted yet highly impactful on victims and societies, and with the Al Mahdi case that cultural cleansing as part of wider ethnic cleansing as well as Islamic fundamentalism are also part of the priorities in the icc's prosecutorial policy, this policy paper announces that crimes that are committed in the context of robbing a society of their viability are also seen as so impactful that the Court will go after it if they can.
This may signify a turning of the Court's own perception of its role, from one of solely a responding sentencing body, severely hampered by its limited resources and jurisdiction, to a court that speaks with moral authority what it considers to be the most grave and impactful crimes in the world, buttressed with the possibility to convict from time to time. In that sense, the role that is then embraced is one of a symbolic court that focuses on its expressive function by articulating where the eyes of the world should turn to. However, since any articulation of morality inherently raises objection for it is inherently disagreed with by one or another, it will also raise discussion. But this, I would argue, is a good thing. Because then at least the discussion can be held on what choices the Court should be making rather than deny that it does and has to. The Court makes choices about who it prosecutes and for what -choices that are unavoidably political -and that is not a problem in and of itself. What is a subject for concern is the Court's lack of transparency about its politics. We are entitled to an explanation from the Court about why it makes the choices it does, so that they can be the subject of debate and discussion.
Shaking Off Its Legalist Feathers?
Although these recent developments may be interpreted as careful steps into this direction, international criminal courts have not tended to do so in the past. Instead, throughout this recent era of institutionalization of international criminal justice that we observed since the early 1990s, international criminal courts and tribunals present their mandate as apolitical, one of pure legal considerations, staying clear of politics, subordinating politics to law and speaking law to power.50 As Nouwen and Werner explain, politics is thereby 'portrayed as external to law, as something that needs to be overcome by independent organs acting on the basis of pre-given rules and principles' .51 In this legalist understanding, political reality is often experienced as an unfair playing field in which power wins and arbitrariness rules, and law is regarded as neutral, objective, and, if constructed carefully and fairly, an instrument of justice. It promises the depoliticization of issues of fundamental and deep-seated political contention.52 Law thus understood is regarded as an instrument for suspending the political. For example, as Malcolm Shaw writes in the opening pages of his International Law textbook:
Power politics stresses competition, conflict and supremacy and adopts at its core the struggle for survival and influence. International law aims for harmony and the regulation of disputes. It attempts to create a framework, no matter how rudimentary, which can act as a kind of shockabsorber clarifying and moderating claims and endeavouring to balance interests. In addition, it sets out a series of principles declaring how states should behave.53
This contrasting of law against the political presents law as 'saviour' from the danger called politics, as a neutral and abstract bringer of good values aiming to subdue the politics of conflict. In search for neutral and fair decision-making, and hoping to escape from the arbitrariness that politics is often associated with, envisioning law as able to suspend politics seems a tempting road to take. It, however, ignores the social context and diversity in which law functions. It fails to account that law is based on and is an outcome of political choice, that the legal language is also a particular form of politics, that the structure of legal argumentation represents what a (legal) community accepts as law and not, and that justice is what those that seek it experience as such.54 It overlooks that law reflects the outcome of a political struggle and thus is the product of power, and as such may embody and reinforce structural inequalities, power relations and interests. Moreover, it ignores the constitutive or performative power of law: that by including and excluding what is recognized as legal, relevant and convincing, law produces reality, symbolic orders and power,55 which constitutes in and of itself political force.
Law can thus not be contrasted with the political, as Shaw, many other 'mainstream' international lawyers and many lawyers and activists in and around international criminal justice tend to do, because it cannot take away the nature of the political. To paraphrase Judith Shklar, in a morally pluralistic world, international law and the search for justice do not hang above the political world but stand in its very midst.56 Law and politics are phenomena through which can be observed how a society seeks to order itself and address social conflict in a most just manner. Social conflict must still be resolved, and in the ways in which conflict is addressed, both legal and political means are used and should therefore be understood rather than regarded as competitive instruments that could function separate from one another. Consequently, translating issues from political problems into legal ones does not take away the political nature of the problems and does not overcome moral diversity.
Yet, in the revolutionary zeal of the 1990s, such critique and appeal to appreciate the politics of international justice was dismissed as if it would undermine the importance and sincerity of the legal and the judicial. It seemed to be regarded as unhelpful for creating the support and momentum that was needed to break through assumptions that the international legal order could only function by virtue of states as ultimate deciders over right and wrong, each for themselves as they saw fit. Instead, the supranational was presented as not invasive because only based on neutral, universal and apolitical law. The core instrument to achieve this and to silence or side-line critique was by framing moral outrage about impunity for mass atrocities in narratives of universality, progress, a conceptualization of justice that prioritizes criminal accountability vis-à-vis other forms that may lead to justice, and the portrayal of criminal accountability mechanisms as able to deliver justice and end impunity for mass atrocities. It moreover created momentum for further developments in domestic criminal legal systems to prosecute former leaders and international and domestic developments towards more active and comprehensive redress mechanisms through a variety of transitional justice and human rights mechanisms. While back then it may well have been important to focus on the larger goal of breaking through deeply engrained assumptions of sovereign immunity to establish a new international legal order of global accountability, the current and increasing critique on the icc suggests that it should seriously reconsider this strategy. To ignore and side-line critique any longer may well fatally undermine what the Court can and should contribute. The Court (together with its states parties) and the wider international criminal justice field should take critical signals more seriously and engage in dialogue with a more open attitude to avoid that this battle between the Court and (particularly) African states intensifies further, victims get more disillusioned, and the support for the Court deteriorates further. As part of this conversation, rather than denying its politics, the Court should recognize and explain its politics and choices, acknowledge the simple fact that, with its financial and jurisdictional limitations, this one court in The Hague can only be a symbolic court that can only prosecute a fraction of what occurs in a world so full of atrocities, and engage in an open dialogue with victims and stakeholders on the choices it thus needs to make. Thus, what the Court needs to do is shake off its legalist feathers as it unhelpfully clouds the already difficult task of understanding how the Court could best navigate the waters, recognize its politics, explain and justify its choices, and engage openly in dialogue with those it tries to support and address. By ignoring and denying such critique, it is not only not going away, the Court in fact counterproductively allows its opponents to mobilize the justified and constructive critique for the anti-ICC camp. It is time to change that course, and observing Bensouda's choices these first years since taking office, she may well be the person to lead international criminal justice into its next phase, bolstering it for a more sustainable future. But what else can a court do, really? By nature, its own logic as a criminal court of law frames a situation in terms of criminal accountability. Although, 'in the interest of justice' , the icc also has to take up its own responsibility to critically examine whether and how its involvement best addresses the needs of those it should act for. It is easy, and important, to critically assess the icc's performance, as its first decade of existence has left much to desire. Yet the fundamental problem lies deeper than the functioning of this institution. It lies in the failing to understand the plurality and complexity of the globalized human population and the atrocities that occur in it, that one-size-fits-all solutions make little sense in this context, and that the justice needs during and after atrocities require an essentially bottom-up approach, starting from the needs of those involved, understanding the complexity and particularities of the conflict at hand, and trying to assist rather than overrule those that are primarily affected. None of this is easy, of course, since within each conflict, various and contradicting voices are always present.
Ignoring this complexity has given us a Court that is increasingly experienced as antagonizing and is under severe attacks on its legitimacy and credibility. But merely recognizing and acknowledging its politics and listening to the critique will not turn things around either, although it is a helpful start. As this paper tries to show, rather than dismissed and ignored, the constructive critique that reveals the root of the problem should be taken seriously. This points to a discussion that must be had on the context in which the Court is supposed to function, and the type of Court it is supposed to be. Since this is left unarticulated, too many differing objectives, assumptions and rationales underlie the icc. The icc consequently suffers from unrealistic expectations and thus inherent disappointment. In order to understand the scenarios and policy choices that the Court as well as the international community have with regard to how best to assist affected communities in their efforts to seek justice, repair their own societies and move towards a more stable, post-conflict future, it is important to understand these assumptions, rationales and objectives, by whom they are held, and whom international criminal justice is supposed to address: the victim that was raped, the community that has to deal with its many victims, the larger society that tries to heal, the 'conscience of mankind' at large, all at once, in equal amount, differing per situation, how then? Each of those beneficiaries may well call for different considerations of what the best approach towards transitional justice mechanisms is, and again differently in each different conflict.
What is required is analysing and choosing what international criminal justice, and the icc as part of it, is supposed to be and do. In what context are international criminal trials supposed to function? What limitations are found acceptable? What expectations match these choices? What costs are we prepared to pay for wanting one or another modality. Because, what seems like a nice idea on the one hand inherently comes at the detriment of other objectives. The icc and other international criminal tribunals cannot be compared to a regular domestic criminal justice system in a well-functioning legal order, of which we may expect that it investigates all serious crimes and prosecutes where evidence can be found. International criminal trials have to deal with cases that are usually far more complex to prove, with limited resources and jurisdictional scope. Within those limitations, the court needs to execute its agenda as effectively as possible. And this requires choices. Rather than denying its political nature, the discussion should focus on: what choices, on what basis and with what objectives, for whom and by whom?
Seeking to unveil the varying and contradicting assumptions that the icc and international criminal justice rely on and thus showing that their work is inherently political is not aimed at denouncing or discrediting the icc and other justice mechanisms. My point is rather that by ignoring and denying their political dimensions, advocates of international criminal justice and the icc will continue to diminish the international criminal justice's legitimacy and self-handedly and unwisely undermine their important work.
